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©mteij States Court of Appeals i 

. ^ \ ^ ».4 . 

DISTRICT OF COLUMBIA 


No. 9475 

Philip B. Fleming, et al., appellants 

v. 

Moberly Milk Products Company, appellee 


BRIEF FOR APPELLANTS 


. •> • , • , ' ' '.'i 

JURISDICTION | 

AppeUee in this case brought suit to restrain the j 
appellants from enforcing the provisions of Amend- j 
ment 24 to 3rd Revised Ration Order 3 (11 F. R. j 
11699) issued pursuant to authority conferred by the 
Second War Powers Act (56 Stat. 177; 50 U. S. C.l 
App. Sec. 633) and by Executive Order 9280 (7 F. R. 
10179) on the ground that such Amendment 24 contra¬ 
vened the provisions of the War Mobilization and Re- 
conversion Act of 1944 1 (58 Stat 787-788; 50 U. S. C. 
App. Sec. 1658-1660). Jurisdiction of the District 
Court was invoked under 18 D. C. Code 41, as amended, 
49 Stat. 1921. 2 A motion for a temporary restraining 

- - • r 

1 Hereinafter sometimes referred to as the Act. 

2 Appellee should have referred to Section 24 (1) of the Judi¬ 

cial Code, Act of March 3,1911, C. 231 (36 Stat. 1091), U. S. Cl 
Title 28, Sec. 41 (1), and Section 306 of Title 11 of the District 
of Columbia Code. . j 

(l) 

. . . • * . - i I 

. * ' , I 

i 
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order was denied orally on December 19, 1946, and a 
motion for a preliminary injunction was also denied on 
December 23, 1946. Trial was commenced on Janu¬ 
ary 14, 1947, and on January 28, 1947, the District 
Court entered an order granting judgment for the 
appellee. Notice of appeal was filed the same day and 
a motion for a stay of the District Court’s judgment 
pending appeal was denied by that court also on Janu¬ 
ary 28, 1947. That same day, a motion for stay of 
the judgment pending appeal was granted by this 
Court Jurisdiction of this Court is invoked under 
Section 101 of Title 17 of the District of Columbia 
Code. 

STATEMENT OF THE CASE 

This proceeding is an attaek upon the validity of 
Amendment 24 to 3rd Revised Ration Order 3, which 
contains the basic provisions under which sugar is 
allocated among the manufacturers of bulk sweetened 
condensed milk. Since the method for allocating 
sugar employed by Amendment 24 is in principle the 
same as the method employed for allocating the bulk 
of the sugar supplies available tin industrial use, the 
issues raised in this proceeding affect the entire sugar- 
rationing program. . 

The rationing of the nation’s available sugar sup¬ 
plies for ^civilian use was inaugurated by the Office 
of Price Administration on April 20, 1942.* Execu- 

3 By Executive Order No. 9125, issued April 7, 1942 (7 F. R. 
2719) the War Production Board was delegated the authority by 
the President under the Second War Powers Act to allocate mate- 
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tive Order 9280 authorized and directed the Secretary j 
of Agriculture to “ascertain and determine the direct, 
and indirect military, other governmental, civilian, j 
and foreign requirements for food, both human and ] 
animal consumption, and for industrial uses” and to 
allocate food, including sugar, for these various needs. 
That executive order further directed the Secretary,! 
after he had determined the amount of food available j 
for civilians, to exercise the rationing authority 
through the Office of Price Administration. 4 In ac¬ 
cordance with these broad grants of authority, a pro-j 
gram of rationing sugar to consumers and industrial 
users has been maintained throughout the war and 
to this date. Since 2943, the following amounts of 
sugar in tons, which the Secretary of Agriculture had 
declared to be available for civilians, have been dis¬ 
tributed quarterly through the rationing system. 

rials in short supply and was given authority to delegate the 
authority over civilian rationing to the Office of Price Adminis¬ 
tration. Such delegation was accomplished expressly for sugar 
by WPB Supplementary Directive No. IE issued April 21,1942 
(7 F. R. 2965). This grant of authority was subsequently super¬ 
seded by Executive Order 9280, issued December 5,1942 (7 F. r! 
1079). The functions of the Office of Price Administration were 
transferred to the Office of Temporary Controls by Executive 
Order 9809, issued December 12,1946 (11F. R. 14281). 

* Food Directive 3, issued February 15, 1943 (8 F. R. 2005) 
redesignated War Food Order No. 56 on April 20,1944 (9 F. R. 
4319), and Food Directive 8, issued May 26,1943 (8 F. R. 7093) 
redesignated War Food Order No. 64 on April 20,1944 (9 F. R. 
4319 ), confirmed and expanded the authority of the Office of Price 
Administration over the civilian rationing of sugar. 
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Total 1 civil¬ 
ian 

Civilian in» 
dustrial 

k tvf-V« / 

1M3: , , • 

’ Jan-Mareh_'_ . _ _ • 

1,025,707 

1,408,601 

1,695,774 

1,331,220 

494,576 

Apr-Time _ _ _ _ . ... _ _ 

634,492 

878,821 

July-Sept. 

Oct-Dec....... . 

756,348 


Total...... 

5,461,302 

2,764,237 


1944: 

Jan.-March....... 

1.310.200 
1,462,900 
1,833,600 

1.548.200 

’ 

653,704 

Apr .-June_ __ __... . .' 

788,801 

July-Sept_______ 

910,064 

Oct-Dec______ 

708,953 


Total v - _ _ _ _ .. 

6,154,900 

3,061,522 


1945: 

Jan -March _ _ . __ _ _ 

1,240,723 

1,368,377 

1,253,809 

1,147,843 

• „ 

653,547 

Apr .-June -. • 1 

728,223 

July-Sept_ 

673,197 

Oct.-Dee _ . . . _ _ _ . ....*._ 

537,925 


Total __ __ _• . . 

5,010,752 

2,582,892 


1946: 

Jan.-March_ 

1,185,738 

1,453,924 

1,621,27« 

1,139,062 

472,465 

Apr .-June....... 

680,780 

July-Sept___ 

843,028 

Oct-Dec_____ 

576,726 



Total. 

5,400.000 

2.572,999 


1947: 

Jan.-March (estimated) ._ ... . . ... 

1,260,000 

516,833 



i The figures given in this column include the quantities shown in the second column. The dif¬ 
ference between the figures shown in the two columns represents the quantity of sugar <flstributed.by 
the rationing system directly to consumers. 

'• J ' J 

In allocating sugar to industrial users, two differ¬ 
ent methods have been employed for measuring the 

.‘V*, r • ‘ ■ | - . ... ^« 

amounts to be distributed to individual users. Most 

. 

industrial users are allocated sugar on the basis of 
a percentage of the quantity of sugar actually used 
by each particular processor in some past period. 
This method has come to be known as the “historical 
use” method. The “past period” generally used is 
the year 1941, the most recent calendar year prior to 
the start of rationing, and each user is assigned a 
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“sugar base” representing his use of sugar during 
that year. 8 To determine the specific amount to be 
allocated to each user in a particular industry during ! 
any period, his sugar base figure is multiplied by a f 
percentage factor, common to the entire industry. | 
That factor is administratively determined by the ! 
amount of sugar that can be made available, and is | 

deemed proper to be made available, to that industry, f 

- . | . 

8 If a particular industrial user was not in business for, the | 

whole of the year 1941, but did come into business before the j 
rationing program began, he is given an allocation based upon | 
his actual use of sugar up through the month of April 1942. | 
Section 1407.85 (b) of Rationing Order 3 (7 F. R. 2966.) In i 
addition, the rationing regulations have always contained pro¬ 
visions under which sugar bases could be adjusted in cases 
where the “historical use basis” produced manifestly inequitable 
results. Section 17.1 of 3rd Revised Ration Order 3 (11 F. R. j 
2276). Thus, for example, adjustments are made in cases in j 
which a strike, fire, flood or other catastrophe interrupted the j 
operations of an industrial user during 1941. Adjustments are j 
also made in cases in which an industrial user, before the j 
rationing program began, invested in productive equipment j 
which had not been installed in his plant, available for use, j 
until after January 1, 1941. This latter case also covers the j 
situation in which a user was not in business during any part j 
of 1941, but made investments, preparatory to going into busi¬ 
ness, prior to April 20, 1942. For other types of adjustments | 
see 11 F. R. 177A-704. Veterans are given special treatment 
and are permitted to obtain a fair sugar base whenever they | 
want to go into a sugar-using business (General Ration Order 
18, issued March 22,1945, (10 F. R. 3086), redesignated Revised ! 
Ration Order 18 on July 8, 1946 (11 F. R. 7580). The Office j 
of Temporary Controls has also announced its intention to 
grant adjustments or new sugar bases to producers who ex¬ 
panded their facilities, or went into business after April 20, I 
1942, to supply war agencies (OTC Press Release, January 23, ! 
1947), I 

• .. . . ' I 

■ ' ‘ I 

i 

v j 

% 

i 
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Industrial users rationed on the “historical use” basis 
are presently generally limited to about 60% of their 
1941 use.* 

While allocation on an. historical use basis was 
deemed to be the most fair and feasible method of allo¬ 
cating the limited sugar supply, the public interest and 
the exigencies of a wartime economy made it essential 
that some industries receive a larger allocation of 
sugar than they would have received under the “his¬ 
torical use” method. The needs of the war food pro¬ 
gram were the, basic criterion used to determine which 
industries should receive such larger' allocation. Since 
sugar can be used to preserve perishable foods, sugar 
was allocated to processors to the extent necessary 
to prevent possible loss of such perishables which were 
important to the consumer diet. Processors of such / 
commodities as canned fruits and vegetables, bulk 
milk and meat were, therefore, allocated their sugar 
supplies under a method known as the “provisional 
allowance basis”. To obtain sugar, the processors re¬ 
ported their estimated needs for a given period, usually 
one month. Needs were estimated on the basis of the 
expected receipts of the raw commodity to be proc¬ 
essed during that period. In general, allowance was 
made of sugar sufficient to process the amount of the 

* 4 Sections -2.2 and 2.10 of 3rd Revised Ration Order 3 (ll 
F. R. 134); Supplement 1 to 3rd Revised Ration Order 3 
(11 F. R. 177), and Amendment 5 to Supplement 1, effective 
June 15,1046 (11 F. R. 6620). 


'T w . ' 

•••-‘- r .V. 
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raw commodity which it tvas estimated would be 
recced. 7 ' ' 

At present the bulk of the total sugar supply is 
allocated to industrial Users under the historical-Use 
method.* 

- . s . 

7 Even under this method, the quantity of sugar made avail¬ 
able per unit of raw commodity received was measured, in most 
cases, by the quantity of sugar per unit actually used by the in¬ 
dustrial user during 1941 (Article XIX, 3rd Revised Ration Order 
3 (11F. R. 134)). 

In addition, it should be pointed out that the amount of sugar 
allocated to the bulk sweetened condensed milk industry was fur¬ 
ther limited by the amount necessary to preserve the quantity of 
milk which could not be processed into non-sugar containing 
products., 

8 The following are the major classes of products and uses re¬ 
quiring sugar: 

Column I 

1. Bread and other bakery products. 

2. Baking mixes, including batters. 

3. Breakfast cereals; and cereal paste products such as spaghetti 
and macaroni. 

4. Ice cream; ices; sherbets; frozen custards; and mixes used 

for these purposes. -v; 

5. Condensed milk in containers of one gallon or less; cheese; j 

other dairy products not included in other items; frozen eggs; and j 
sugared egg. yolks. | 

6. Bottled beverages (alcoholic and nonalcoholic); flavoring 
and coloring extracts; fountain syrups; drink mixes; brandied 
fruits; maraschino cherries; fountain fruits; pickled fruits and| 
vegetables; relishes. 

* 7. Mayonnaise and salad dressing. 

8. Products fried in fat (except bakery products), such as nuts,! 

potato chips. .1 

9. Candy, chocolate; cocoa; chewing gum. 

10. Sandwiches. ! 

11. Dehydrated and dried soup and soup mixes. I 

12. Canned and bottled foods (not included in other items) ;l 
table syrups. 

780635—47-2 


) 


Appellee is a producer of bulk sweetened condensed 
milk. Bulk sweetened condensed milk is produced by 
adding approximately 12 pounds of sugar to every 100 
pounds of fluid milk, either whole or skimmed. A 

13. Experimental, educational, demonstration, and testing 
purposes. . 

.14. Pharmaceuticals (internal); allergy foods; vitamin oils; 
cough drops. 

15. Pharmaceuticals (external). 

Column II 

1. Canned fruits and vegetables; canned and bottled fruit juices 
and frozen fruits. 

2. Bulk milk 

3. Meat; pickled and cured fish; shellfish and poultry products. 

4. Catsup; soups; chili and baked beans. 

5. Jams .and jellies. 

All the sugar for the products and uses set forth in Column I 
are distributed on a historical use basis, Section 2.10 of 3rd Re¬ 
vised Ration Order 3 (11 F. R. 134) and have been so distributed 
since the inception of sugar rationing program. With the issuance 
of Amendment 24 to 3rd Revised Ration Order 3, bulk sweetened 
condensed milk was taken off the provisional.allowance basis and 
placed on a historical use basis. On January 1, 1945, jams and 
jellies were taken off the provisional allowance base and placed 
on the historical use basis. Amendment 2 to 2nd Revised Ration 
Order 3, issued December 13,1944 (9 F. R. 13341). With the ex¬ 
ception of jams and jellies and bulk sweetened condensed milk all 
the other products and uses set forth in Column IT are today on 
the provisional allowance basis. Article XIX of 3rd Revised 
Ration Order 3 (11 F. R. 134). 

The amounts of sugar distributed under the historical use and 
provisional allowance bases are as follows: 


Provisional Historical 
* aOowonoe basis use basis 

1943 __ 396,562 2,278,568 

1944 _ 523,133 2,407,389 

1945 _'_____ 886,306 2,124,887 

1946 _ 528,546 v 1,931,302 


The figure of 523,546 tons includes 198,463 tons which were allo¬ 
cated on a provisional allowance basis during most of 1946 to 
producers of bulk sweetened milk (R. 97, 126). , ‘ • 


substantial amount of water is then drawn off by 
means of a vacuum process (R. 31,185). The resulting 
product is approximately 42 percent sugar, 29 percent 
milk solids on a dry basis,* and the remainder water 
not drawn off by the condensation process (R. 31,185).: 
Thus, each 100 pounds of bulk sweetened condensed 
* milk will contain approximately 42 pounds of sugar 
(R. 31). j 

Bulk sweetened condensed milk is marketed, un¬ 
sterilized, principally in wooden barrels. It is neces¬ 
sary, therefore, that it contain a relatively high perj 
centage of sugar in order that it may be preserved 
R. 31). Such milk is sold primarily to bakers, ice 
cream manufacturers, and confectioners, since the prod¬ 
ucts manufactured by these manufacturers normally 
contain both milk and sugar (R. 31,186). Sugar is ra¬ 
tioned to these manufacturers under the historical use 

basis, thus restricting their sugar receipts to approxi- 

- * 

mately 60 percent of the amount utilized in 1941. How¬ 
ever, by using increased quantities of bulk sweetened 

i 

condensed milk, which is not rationed, these processor^ 

receive sugar free of the rationing system and are thus 

able to increase their production.* 

— 

• The great demand for bulk sweetened condensed milk due to 
this factor is further illustrated by the significant increase in the 
price of bulk sweetened condensed milk which has occurred since 
prices were decontrolled. In 1941 bulk sweetened condensed milk 
sold at an average price of approximately $9.50 per hundred 
weight. Under price control the maximum price was established 
at $8.00 per hundredweight and remained at that level until July 
1946, when price controls on the product were lifted. At the pres¬ 
ent time this commodity sells for from $14 to $15 per hundred¬ 
weight (R. 32,186), a price far in excess of the combined selling 
price df a comparable quantity of milk and sugar sold separately 
(R. 96,186). , 


i 
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From September 1942, until the issuance of Amend¬ 
ment 24 to 3rd Revised Ration Order 3, sugar was 
allocated to eaeh manufacturer of bulk sweetened con¬ 
densed milk on the basis of the amount of sugar each 
such manufacturer needed to process the milk which 
he received and which he was unable to process into 
non-sugar containing products (Section 19.8 of 3rd 
Revised Ration Order 3). 

The continuing sugar shortage so increased the de¬ 
mand for bulk sweetened condensed milk, that the 
production nearly doubled between 1943 and 1946, as 
shown in the following table, based upon estimates of 
the Bureau of Agricultural Economics (R. 51,168): 


(000 pounds) 

1943._ 373,487 

1944_ 433,635 

IMS_ 589,705 

1946- 717,000 


The amounts of sugar issued for the manufacture 
of bulk sweetened condensed milk more than doubled 
from 1943 to 1946 (R 52, 227). 10 

Tons 

1943 _ 82,467 

1944 _ 90,513 

1945 _ 126.000 

3946_ 198,463 

“Since bulk sweetened condensed milk contains 42 percent 
sugar, it is possible to compute the amount of that product which 
could be produced from the amount of sugar issued Computing 
production in this manner gives the following results (R. 227): 

Pounds 

1943_-_ _ _ 154,144,233 

3M4_ 169,183,886 

1945 _ 235,682,729 

1946 _ 370,969,720 

The difference between this result and the BAR estimates of 
production given above is due to the fact that the BAE estimates 
are based on a sampling technique and do not represent actual 
production (R. 224). 










11 


. This tremendous increase in the use of sugar for j 
bulk sweetened condensed milk during 1946 occurred j 
despite a decline in the total amount of milk produced 1 
since the end of the war. u In view of the unimproved j 
outlook respecting sugar supplies, the Department of j 
Agriculture and the Office of Price Administration 
agreed in the fall of 1946 that the utilization of sugar 
for the manufacture of bulk sweetened condensed milk 
had become excessive. Accordingly, it was decided 
to reduce the amount of sugar allocated to this in¬ 
dustry to a level which would be consistent with the 
real need for sugar for the purposes of milk preserva¬ 
tion and at the same time would allow a more 
equitable distribution of existing sugar supplies 
among all classes of users (R. 98, 99). Amendment 24 
to 3rd Revised Ration Order 3 which became effective 

• . - - j 

October 14, 1946, with regard to allocations made 
beginning November 1, 1946, accomplished this purj 
pose. It reduced the amount of sugar going into bulk 
sweetened condensed milk to approximately the aver¬ 
age amount used for this purpose during the threer 
year period 1943-1945 (R. 99) . This base period was 
selected because it was a period during which the 
average output of milk by dairy farms approximated 
current levels of milk production (R. 99) < 

Under Amendment 24, each producer of bulk 

ened condensed milk is given a “monthly 

Alternative methods of computing this monthly base 

are set forth in Section 24.2 of Amendment 24. j 
— 

n See Rationale Accompanying Amendment 24 (R. 98). j 

. ' : • . . J 

• 1 i 

, *,.w tr . • .1 
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Appellee, who is in the class of users who did not 
use sugar prior to October 1, 1945, but who did use 
sugar between October 1, 1945, and August 31, 1946, 
had its allocation computed as follows: 

1. Appellee was required to report the amount of 
sugar used by it in the calendar months from October 
1, 1945, through August 31, 1946. It reported the 
following amount (R. 92, 149) : 


» Pound* 

May 1946_ S, 500 

June 1946_-_1___31.610 

•> July 1946_ 44,700 

August 1946-___—__ 47,800 


Total_127,710 

.. v * c' s'; i. 'iSfi » j z) r?f -Ti-T . ?• 

2. The industry monthly production factors 12 
those months were added, as follows (R. 92,149) : 

May_-_.140 

June_:__.145 

July _i_:_115 

August_!---085 


Total 


.485 


3. The sum of the monthly use figures reported by 
appellee was then divided by the sum of the applicable 
monthly factors to project appellee’s annual use of 
sugar, based on the months of actual use as follows 
(R. 92,149): 

total for 4 months _ 127,710 _ ogo o 9n 

total of monthly production .485 V , ,° r ^ r .°' 

* * ' jected yearly 


factors 


total 


52 The monthly production factors represent the percentage of 
the average annual production of sweetened condensed milk during 
the period 1943-1945 which was produced on the average in each 
calendar month. 



4. The projected yearly total was then multiplied by 
the monthly production factors to obtain a projected 
use figure for the months during 1946 when appellee 
was not in actual operation, as follows (R. 92,149): 


Pound,s 


January _ __ 

Vphmary _ 

263,320 x a 055 — 14.4S3 
263,320x0.06 = T5 r 799 

Man»h 

263,320 x 0. OR =21,066 

April 

263,320 x 0.105 = 27,64R 

Miy 

_ 263.320 x Ol 140 = 36,865 

JnnA 

263,320 x 0.145 = 38,181 

Jnly 

263,320 x 0.115 = 30,282 

Angnst . . 

_ 263,320 x 0*085 = 22,382 

September _ _ 

263,320 x 0 065 = 17,116 

fWnhor 

263, 320 x a 05 =. IS, 166 

\nvpmhpr _ 

__ _ . 283, 320 x 0.045 = 11, 849 

D«*«nhpr 

263, 320 x 0. 055 = 14,483 

Total_ 

_ ’ _ _ 263,320 


5. The resulting figures were then multiplied by j 


50% " to obtain appellee 

r s monthly bases, as follows 

(R. 93,149): 



Pounds 

January _ 

14.483 x SOnercent 

■=> 7,242 

February _ _ 

_ 15,799 x- 

do 

= 7,900 

March-_ _ - 

. 21,056 x 

do 

= 10,533 

April_ _ 

_ 27,648 x 

do 

= 13,824 

May 

_ 36,865 x 

do Vf 

= 13,433 

June- 

_ 38,181 x 

do 

= 19,091 

July . 

.. 30,282 x 

do 

= 15,141 

August- 

_ 22,382 x 

do 

= 1X191 

September_ ; _ 

_ 17,116 x 

do 

= 8,558 

October 

.. 13,166 x 

do 

= 6,583 

November _ 

.. 11,849 x 

do 

= 5,925 

December._ _ 

.. 14,483 x 

do 

= 7,242 


263,320 

s - 

331,663 

v ; • | 


33 As indicated above, the amount of sugar used by the bulk 
sweetened condensed milk industry in 1946 was more than double 
the average amount used by the industry during the base period. 
1943-1945 (R. 52,227). Therefore, users, whose monthly bases are 
determined by reference to their actual use of sugar during 1946 
only, had to be reduced by 50% in order to put them on a compar¬ 
able basis, quantitively, with those users whose monthly bases were 
computed by reference to their average actual use during the base 
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Under the reflation (Section 24.4 of 3rd Revised 
Ration Order 3) the amount of sugar actually allocated 
monthly to a particular user is the amount which the 
Office of Price Administration considers the user will, 
need to process the quantity of milk which he cannot 
process into non-sugar containing products. But in 
no event can the allocation exceed a maximum allow¬ 
ance which is determined by multiplying eaeh user’s 
monthly base by a stated percentage, which is depend¬ 
ent upon available sugar supplies. In the ease of the 
bulk sweetened condensed milk industry, this per¬ 
centage is 100. (Amendment 10 to Supplement 1 to 
3rd Revised Ration Order 3, 11 F. R. 11647.). The 
appellee’s monthly allocations were equal to his 
monthly bases. 14 

period, 1943-1945. The various percentage reduction factors which 
may be used under the various alternatives for computing monthly 
bases set forth in Amendment 24 were similarly determined. All 
of these reduction factors were intended to reduce the amount 
representing the average use of sugar by the industry during the 
period for which the particular reduction factor is applicable to 
approximately the amount representing the average use of sugar 
by the bulk sweetened condensed milk industry during the base 
period. (Amendment 24 to 3rd Revised Ration Order 3,11 F. R. 
14281.) . 

14 Quite apart from this proceeding, appellee^ monthly bases 
were adjusted under Section 17.1 of 3rd Revised Ration Order 3. 
Because appellee was in operation only a short period during the 
month of May, it was deemed more equitable to exclude that 
month in computing the monthly bases. As recomputed on Jan¬ 
uary 24,1947, appellee’s monthly bases are now as follows: 


January_ 

February. _ 

_ 9,901 

10,801 

August- 

September. _ 

- — 15,301 
_ 11,701 

Murrh . 

_14,401 

October. ___ 

ft, <*>i 

April___ 

_ 18,902 

November. _ 

_ N 8,101 

May_ _ 

_ 25,202 

December_ 

_ 9,901 

June___ 

_28,102 



July__ 

__ 2o' 702 

Total_ 

180.016 

Thus appellee’s annual base wii 

1 be 48,354 lbs. larger than before. 
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Appellee brought this action contending that this j 
method of determining his sugar allotment was in vio- ! 
lation of the War Mobilization and Reconversion Act 
(R. 7). On January 28, 1947, the Court entered j 
judgment for the appellee and ordered appellants to 
cease rationing sugar to the bulk sweetened condensed j 
• milk industry on the basis set forth in Amendment 24 j* 
to 3rd Revised Ration Order 3, and to institute a dif- j 

i 

ferent rationing system which would not contravene j 
the provisions of the War Mobilization and Reconver- i 
sion Act, as construed by the Court Prom that judg- j 
ment the appellants appealed. j 

' ' : - . i 

STA TUTES INVOLVED 

The authority to ration sugar is derived from Sec- j 
tion 301 of Title HI of the Second War Powers Act, j 
56 Stat 177, 50 U. S. C., § 633, the pertinent provision [ 
of whifch reads as follows: j 

Whenever the President is satisfied that the j 
fulfillment of requirements for the defense of 
the United States will result in a shortage in 
the supply of any material or of any facilities j 
for defense or for private account or for ex- | 
port, the President may allocate such material j 
or facilities in such manner, upon such con-! 
ditions and to such extent as he shall deem 
necessary or appropriate in the public interest 
and to promote the national defense. j 

The Second War Powers Act was extended in 1944, 

58 Stat. 827, 50 U. S. C., § 645; 1945, 59 Stat. 658, 

50 U. S. C., § 645; and 1946, 60 §tat. 345, 50 U. S. C.,| 

§ 645. By its terms it expires on March 31, 1947. 

780635—47-8 ! 




The case also concerns the following sections of the 
War Mobilization and Reconversion Act, 58 Stat. 787, 
788, 50 U. S. C. 1658-1660. 

Section 203 (50 TJ. S. C. 1658 (b) ), which reads as 
follows: 

Curtailments of war production or termina¬ 
tions of war contracts shall be integrated and. 
synchronized with the expansion, resumption, 
or initiation of production for other war pur¬ 
poses, and to the greatest extent compatible 
with the effective prosecution of the war, of 
production for nonwar use. To effectuate this 
policy— 

* K * ■ * * * 

I ... • V ’ » 

(b) The executive agencies exercising con¬ 
trol over manpower, production, or materials 
shall permit the expansion, resumption, or ini¬ 
tiation of production for nonwar use when¬ 
ever such production does not require ma¬ 
terials, components, facilities, or labor needed 
for war purposes, or will not otherwise ad¬ 
versely affect or interfere with the production 
for war purposes. Such production for non- 
war use shall be permitted regardless of 
whether one or more competitors normally en¬ 
gaged in the same type of production are still 
engaged in the performance under any con¬ 
tract which is needed for the prosecution of 
the war, and shall not be made dependent upon 
the existence of a concern or the functioning of 
a concern in a given field of activity at a given 
time; 
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- Section 204 (50 U. S. C. 1659) which reads as j 
follows: ! 


(a) Whenever the expansion, resumption, or 
initiation of production for nonwar use is 
authorized, on a restricted basis, by any execu¬ 
tive agency having control over manpower, ! 
production, or materials, the restrictions im-j 
posed shall not be such as to prevent any small 
plant, capable and desirous of participating in 
such expansion, resumption, or initiation of 
production for nonwar use from so participat-l 
ing in such production. 

(b) Whenever such executive agency allo¬ 
cates available materials for the production of 
any item or group of items for nonwar use, it 
shall make available a percentage of such ma¬ 
terials for the exclusive use by small plants 
for the production of such item or group of 
items. Such percentage shall be determined 
by the head of such agency after giving fulil 
consideration to the claims presented by the 
chairman of the board of directors of the 
Smaller War Plants Corporation and shall be 

• fair and equitable. ! 

(c) In allocating the materials thus set aside 
among such small plants, such executive agency 
shall establish criteria, standards, quotas, 
schedules, or other conditioning factors after 
consultation with the chairman of the boa^d 
of directors of the Smaller War Plants Cor¬ 
poration. Such executive agency shall allo¬ 
cate such materials directly to such small plants 
and shall, to the fullent extent practicable, pro¬ 
vide for making such allocations through local 
offices easily accessible to such small plants. 
For the purposes of this title, a small plant 
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means any small business concern engaged pri¬ 
marily in production or manufacturing either 
employing two hundred and fifty wage earners 
or less, or coming within such other categories 
as may be established by the head of such execu¬ 
tive agency in consultation with the chairman 
of the board of directors of the Smaller War 
Plants Corporation. Such other categories 
shall be defined by taking into consideration the 
comparative sizes of establi s hments in a par¬ 
ticular industry as reflected by sales volumes, 
quantities of materials consumed, capital in¬ 
vestments, or by other criteria which are reason¬ 
ably attributable to small plants rather than 
medium or large sized plants. 

STATEMENT OP POINTS 

L The Court below erred in holding that the pro¬ 
hibitions of Section 203 (b) and 204 (a) of the War 
Mobilization and Reconversion Act were operative 
with regard to Amendment No. 24 to Third Revised 
Ration Order 3. 

2. The Court below erred in holding that the pro¬ 
visions of Section 203 (b) and 204 (a) of the War 
Mobilization and Reconversion Act prohibited the em¬ 
ployment of the historical use basis of rationing sugar 
’as provided for by Amendment No. 24 to Third Re¬ 
vised Ration Order 3. 

3. The Court b6low erred in holding that it had 
jurisdiction to consider the question whether the sys¬ 
tem of rationing sugar provided for in A mendment 
No. 24 to Third Revised Ration Order 3 was in 
violation of the War Mobilization and Reconversion 
Act of 1944. 
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I. The prohibitions contained in Section 203 (b) j 
and 204 (a) of the War Mobilization and Reconver- | 
sion Act do not become operative with respect to the j 
sugar rationing program until there is an expansion I 
in the amount of sugar available for nonwar in- j 
dustrial use. 

H. There has been no expansion in the amount 

of sugar available for nonwar industrial use because j 

' 

the uncontradicted evidence in the record shows that j 
the amount of sugar available for such purposes in j 
the first quarter of 1947 is less than the amount of j 
sugar available for such purposes during the first | 
quarter of 1944, the year in which the War Mobiliza¬ 
tion and Reconversion Act was passed, and the amount j 
of sugar available for nonwar industrial use during j 
any quarter since the year 1944 has never exceeded j 

• i 

the amount of sugar available for nonwar industrial j 
purposes during the comparable quarter of 1944.! 
Since there has been no expansion in the amount of [•■ 
sugar available for nonwar industrial use, the pro¬ 
hibitions of Sections 203 (b) and 204 (a) are not 
now operative with respect to the sugar rationing 
program. j 

HI. Even if the prohibitions in Sections 203 (b) 
and 204 (a) are now operative on the sugar rationing 
program, their effect is limited to determining the 
class of persons who shall be eligible to participate in 
expansion of production for nonwar use. These sec¬ 
tions do not prohibit the employment of the historical 
use basis for rationing sugar to historical users. 


i 
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The ordinary meaning of the terms in the statute 
requires this construction. Furthermore the legisla¬ 
tive history of the Act discloses that Congress was 
concerned with the problem of who should be eligible 
to participate in expanded production for nonwar use 
and when they should become so eligible. Congress 
was not concerned with the problem of the method to 
be employed for determining the amount of a given 
material an eligible participant should receive. 

Any other construction of the statute would deprive 
the administrative agencies responsible for carrying 
out the authority delegated by the Second War Powers 
Act of the power to use a method of allocation demon¬ 
strated to be reasonable. Moreover, the construction 
of the court below defeats the objectives of the Act 

The appellee has not been excluded from participat¬ 
ing in production for nonwar use by Third Revised 
Ration Order 3, since the appellee has been given an 
allocation of sugar which is fair and reasonable. 
Therefore, the appellee has not been deprived of any 
right or privilege afforded it by the War Mobilization 
and Reconversion Act of 1944. 

IV. The Court below lacked jurisdiction of the sub¬ 
ject matter of this proceeding. The rationing order 
here under attack was issued pursuant to authority 
contained in the Second War Powers Act. That 
statute contains no provisions for judicial review and 
it is clear from legislative history that Congress did 
not intend that there be such review. Nor does the 
War Mobilization and Reconversion Act confer the 
right to judicial review. Since jurisdiction to review 
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the administrative action here involved has been with¬ 
held by Congress, the Court below was in error in j 

holding that it had jurisdiction. f 

i 

■_ i 

ARGUMENT 

' i 

The major issues presented by this case are: 

(1) Whether the Act prohibits appellants from 
rationing sugar for making bulk sweetened condensed j 
milk on the basis of the individual historical experi¬ 
ence of producers of that commodity; and 

(2) Whether jurisdiction to determine that issue j 

has been conferred on the courts of the United States 
by the Congress. | 

The court below was of the opinion that the Act is ! 

i 

presently applicable to the sugar rationing program | 
(R. 314), and concluded that the method of rationing j 
adopted in Amendment 24 was directly contrary to j 
that statute and therefore invalid (R. 315). No [ 
reference, however, was made to any particular por- | 
tion of the statute, either in the Conclusions of Law I 
or in the Informal Memorandum (R. 280, 313). Ap- j 
pellee, in its complaint, relied specifically on sections 203 j 
(b), 204 (a) and 204 (c) of the Act (R. 2,3). Moreover, j 
in argument below, appellee relied on these sections j 
and no others. It may be fairly assumed, therefore, \ 
that the court was of the opinion that the ration 
order involved here contravened one or more of these | 

particular provisions. , 

1 

Appellants, relying on the express terms of the 
statute, contended that those sections of the Act were 
relevant to this case only if there had been an 
“expansion, resumption, or initiation ,, of the use of 

!■ 

i 

• .i 

. - i * 

. * . i 

1 * 

• • . 
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sugar for nonwar purposes (R. 88), and demonstrated 
that there had been no such “expansion, resumption, 
or initiation.” (See pp. 3, 4, supra.) The district 
court, however, though urged to do so, made no finding 
of fact on this point. From that failure it can be 
fairly inferred, we submit, that the court deemed 
the matter not material to the case at bar. 

In addition, appellants argued below, and urge 
here, that no provision of the Act prohibits measure¬ 
ment of individual industrial sugar rations by refer- 
* • • 

ence to the customary sugar use of individual pro¬ 
ducers who, like appellee, had such a use. The court 
below found to the contrary, however, apparently on 
a misconstruction of the statute, or Amendment 24, or 
both. 

We shall undertake to demonstrate that this judi¬ 
cial refusal to consider the evidence presented and 
the plain language of the Act constitutes error of the 
gravest sort for which this Court ought to set aside 
the judgment below and, on the basis of the record 
here, dismiss the complaint. 

The material provisions of the Act are as follows: 

Section 203 * * * 

(b) The executive agencies exercising control 
over manpower, production, or materials shall 
permit the expansion, resumption, or initiation 
of production for nonwar use whenever such 
production does not require materials, com¬ 
ponents, facilities, or labor needed for war 
purposes, or will not otherwise adversely affect 
or interfere with the production for war pur¬ 
poses. Such production for nonwar use shall 
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be permitted regardless of whether one or more 
competitors normally engaged in the same iype 
of production are still engaged in the perform¬ 
ance under any contract which is needed for 
the prosecution of the war, and shall not he k 
made dependent upon the existence of a concern | 
or the functioning of a concern in a given field 
of activity at a given time; [Italics supplied.] 
Section 204 (a) Whenever the expansion, j: 
resumption, or initiation of production for | 
nonwar use is authorized, on a restrictive basis, j 
by any executive agency having control over j 
manpower, production, or materials, the restric- j 
tions imposed shall not be such as to prevent 
any small plant capable and desirous of par- i 
ticipating in such expansion, resumption, or | • 
initiation of production for nonwar use from ] 
so participating in such production. [Italics ! 
supplied.] | 

It was not contended in the court .below that appel- j 

lants had failed to comply with the mandate con- 1 

. • 

tained in the first sentence of Section 203 (b). Sim 
ilarly, it was not argued that the executive agencies :■[' 
involved here had ignored the directive in the first j 

portion of the second sentence of that section. Those j 

! 

provisions expressly declare the Congressional policy j 
that “materials, components, facilities or labor” not | 
needed for war purposes should be made available' 
for “expansion, resumption, or initiation of produc¬ 
tion for nonwar use” without regard to “whether one, 
or more competitors normally engaged in the same 
type of production are still engaged in the perform- 
ance under any contract which is needed for thej 
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prosecution of the war.” No complaint has been 
made in this case that appellants have not complied 
entirely with this legislative directive. 

Under these circumstances appellee can succeed, 
and the judgment can stand, only if the record 
demonstrates that appellants have violated either 
section 204 (a) or the remaining provision of section 
203 (b): 

***** 

Such production for nonwar use * * * 
shall not be made dependent upon the exist¬ 
ence of a concern or of the functioning of a 
concern in a given field of activity at a given 
time. [Italics supplied.] 

I 

The prohibitions of Sections 203 (b) and 204 (a) of the Act 
become operative only when there has been an “expansion, 
resumption, or initiation of production for nonwar use” 

. The language of the only portion of section 203 (b) 
relevant to this case and the language of "section 204 

(a) conclusively demonstrate that the policies set 
forth therein become operative only when there has 
been an “expansion, resumption, or initiation of 
production for nonwar use.” 

The production for nonwar use which section 203 

(b) requires shall not be made dependent upon the 
existence of a concern or the functioning of a con¬ 
cern in a given field of activity at a given time is 
“Such production for nonwar use,” thus relating back 
to production for nonwar use which is expanded, 
resumed, or initiated. 




— 
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The policy set forth in section 204 (a) of the Act j 
becomes operative, in accordance with its express j 
language, only “Whenever the expansion, resumption, 
or initiation of production for nonwar use is author¬ 
ized, on a restricted basis, * * 

This limitation on the time when the policies set | 
forth in these sections of the Act were to become opera¬ 
tive was necessary to achieve the objectives of the Act j 
These objectives are well stated in the Report of the j 
House Ways and Means Committee on the bill which 
eventually became the Act. The Report stated: 

The progress of the war in Europe is now! 
such that we can clearly hope for a complete 
and early victory over our enemies in that 
theater of operations. When that time comes, 
it is likely that a substantial portion of the 
manpower and material which is now required 
for the prosecution of our war effort will be 
released for other purposes, even though the 
war with Japan is still in progress. The recent 
cut-backs in war production on numerous items 
and release of materials for civilian goods are 
indicative of what may transpire on a much 
larger scale when the Alli ed forces achieve 
victory in Europe. 

Alleviation of the temporary dislocations 
which will result from additional cut-backs in 

L 

war production and availability of additional 
materials and manpower for civilian produc¬ 
tion, as well as the reestablishment of a healthy 
and expanding peacetime economy, after com¬ 
plete victory is won in all theaters, will require 
the best efforts of all our people. The achieve¬ 
ment of such a goal must, of course, be the 

' , i 

. I 

i 

* * i 

. ' •*'. * ’’ • :• ’ • . I \ , 

I 

• . • • * i 
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primary responsibility of the various segments 
of our economy—agriculture, labor, and indus- 
try—and of each individual citizen. The co¬ 
ordination of their efforts so as to make this 
achievement orderly, rapid, and permanent is a 
responsibility which should be undertaken by 
the Government. The bill herewith reported is 
designed to provide machinery to make that 
coordination possible. 13 

The Congress thus envisaged that as the war drew 
to a close and war production contracts were termi¬ 
nated, the quantity of labor and materials available 
for production for nonwar use would increase and 
consequently that such production could be resumed, 
initiated, or expanded. When this occurred, Congress 
intended that new business units and small plants 
should be assured of participation in the expansion, 
resumption, or initiation of production for nonwar 
use and it used explicit language in the Act to carry 
out its purpose. To construe the reconversion policies 
set forth in sections 203 (b) and 204 of the Act as 
applying even though there has been no “expansion, 
resumption, or initiation of production for nonwar 
use,” as the Court below apparently did, does violence, 
therefore, not only to the express language of these 
sections, but to the Congressional purpose. 1 * 

M H. Kept. No. 1798,78th Cong. 2d Sess. (1944) p. 6. 

16 It was clearly one of the purposes of the Act to protect small 
business. The court below appears to have been of the opinion 
that the construction for which the Government contended would 
be detrimental to small business, contrary to the purposes of the 
Act. It is the sincere opinion of the Government agencies involved, 
which have foremost in mind the welfare of small business, that 
this would not be so. To construe the Act as requiring the adminis- 
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Sections 203 (b) and 204 of tbe Act have no application to 
Amendment 24 to 3rd Revised Ration Order 3, because there 
has been no expansion, resumption or initiation of the use 

of sugar for nonwar purposes 

■ • • • ■ ’ ■ . • 

As we have already demonstrated, the Court below 

i 

erroneously failed to make any finding with respect 
to whether there had been any “expansion, initiation 
or resumption” of the use of sugar for nonwar pur¬ 
poses. In any event, the uncontroverted evidence 

• ? - ■ * • ' ’ ? • ■ j • 

here demonstrated that the supply of sugar available 
for nonwar purposes has not yet reached the point 
at which Congress intended its reconversion policies 
to become operative See pp. 3,4, supra. i 

To bring that evidence into sharp focus, however, 
some discussion of the meaning of the relevant terms 
of the Act would appear to be necessaiy. The Act 
itself does not define the term “production for nonwar 
use” as distinguished from production for war use. 
The language of the Second War Powers Act, how¬ 
ever, under the authority of which sugar is rationed, 
and the administrative action taken thereunder both 
prior and subsequent to the passage of the Act indi- 

trative agencies to permit new business units to come into p 
tion at a time when there has been no resumption or initiation of 
production for nonwar use would have interfered with the war 
effort itself. To construe the Act as imposing such a requirement 
at a time when there has been no expansion of production for non¬ 
war use, in cases where such production was never completely cur¬ 
tailed, would require the further sharing of shortages and scarcity, 
rather than of additions-to the supply available for nonwar use. 
Such a requirement could reasonably have been expected to operate 
to the disadvantage of small business generally, including 
units already in existence as well as new small units. 

- - • . 

• .. 'i 

i 




cate what Congress meant by the term “nonwar use” 
in the latter Act . 

Title HI, Section 30V of iho Second War Powers 
Act provides, in part, thati v:y-z • 

Whenever the President is satisfied that the 
fulfillment of the requirements for the defense 
of the United States will result in a shortage 
in the supply of any material or any facilities 
for defense or for private account or for export, 
the President may allocate such material or 
facilities in such manner, upon such conditions 
and to such extent as he shall deem necessary 
or appropriate in the public interest and to 
prosecute the national defense. 17 

Section 203 (b) of the Act refers to the executive 
agencies “exercising control over manpower, produc¬ 
tion, or materials” and section 204 (a) of that Act 
refers to authorization of the expansion, resumption, 
or initiation of production for nonwar use “on a 
restricted basis.” It is dear, therefore, that the Con¬ 
gress recognized that the rationing and allocation 
authority granted by the Second War Powers Act 
covered both production for war and for nonwar use 
within the meaning of the War Mobilization and 
Reconversion Act. “War use” within the meaning 
of the latter Act, therefore, has a more restricted 
meaning than the uses which may be controlled under 
the Second War Powers Act. 

The more precise distinction between production for 
war and nonwar use in the War Mobilization and 
Reconversion Act becomes dear upon examination of 


w 59 U. S. C. App. Sec. 633. 
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the provisions of Executive Order 9280. Paragraph 
1 of that order directs the Secretary of Agriculture 
to “ascertain and determine the' direct and indirect 
military, other governmental, civilian and foreign re¬ 
quirements for food, both human and animal con- i 
sumption, and for industrial uses” and to allocate food, j 
including sugar, for these various needs. Paragraph ! 
4 of the order directs the Secretary, after determin-1 

i 

ing the amount of food available for civilian rationing, j 
to exercise the rationing authority through the Office 
of Price Administration. \ 

_ i 

We submit that the amount of sugar allocated byl 
the Secretary of Agriculture for civilian rationing in 
the United States represents the “nonwar use” of 
sugar referred to by the Congress in the War Mobiliza¬ 
tion and Reconversion Act. It necessarily follows^ 
then, that the sugar allocated by the Secretary to meet 
“direct and indirect military, other governmental 
and * * * foreign requirements” represents the 
“war use” of sugar within the meaning of that Act. 3 * 

Similarly, some inquiry as to the meaning of the 
phrase, “expansion, resumption, or initiation” seems 
necessary. By their very nature these terms can be 
construed only as requiring comparison of the situa- 

I 

tions at two or more different times, since each of these 
terms is relative in character and descriptive of change. 

Obviously there has been no “resumption” or “ini¬ 
tiation” of the use of sugar for all nonwar purposes 
or for any specific purpose. None of the nonwar uses 

35 This construction was urged below and was not challenged. 
Moreover, the court entered no conclusion contrary thereto. 
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to which sugar is presently permitted to be put were 
ever completely eliminated at any time during the war. 
Thus, the question whether the policies set forth in 
Sections 203 (b) and 204 (a) of the Act are operative 
here is entirely to be determined by the meaning to 
be given the term “expansion.” To answer that ques¬ 
tion, the current supply of sugar available for civilian 
rationing must be compared with the supply available 
for that purpose as of some past period. The past 
period that it is reasonable to take for this purpose 
becomes apparent when the purposes of the Act are 
considered. 

The Act became law on October 3, 1944. The Con¬ 
gress was looking forward to a steady and permanent 
increase in production for nonwar use from that time 
on. 10 Under these circumstances we submit that it 
will most nearly effectuate the objectives of the Con¬ 
gress, if the current supply of sugar available for 
civilian rationing is compared with the supply so 
available at the time the Act was passed, in order 
to determine whether there has been ah “expansion” 
of production for nonwar use. Moreover, since both 
production and use of sugar are subject to seasonal 
fluctuations and since the allocations of sugar for 
civilian rationing are made quarterly by the Secretary 
of Agriculture, we submit that the policies set forth 
in section 203 (b) and 204 of the Act would become 
operative with respect to any quarter for which the 
Secretary of Agriculture announces an allocation of 
sugar for civilian rationing which exceeds the alloca- 


“ See House Report No. 1798, supra, pp. 23-24. 
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tion so made by the Secretary for the corresponding 
quarter in 1944. 20 

A comparison of the supply of sugar allocated for 
civilian rationing in the current quarter (January-^ 
March 1947) with the supply allocated in the correspond¬ 
ing quarter of 1944, shows that there has been, not an 
expansion, but a decline, in the supply of sugar for 
civilian rationing. Moreover, this was the case 
throughout 1945 and 1946. a Thus, in the first quarter 
of 1944, 1,310,200 tons of sugar were allocated for 
total civilian use, of which 653,704 tons were allocated 
for civilian industrial use. For the first quarter of 1947 
not more than 1,260,000 tons have been allocated for 
total civilian use, of which not more than 516,833 tons 
is intended for civilian industrial use. 

The record, therefore, demonstrates conclusively that 
there has been no expansion in the amount of sugar 
available for nonwar use within the meaning of the 
Act, and the policies set forth in sections 203 (b) and 
204 (a) of that Act thus have no application at the 

20 

allocation with the allocation for the third quarter of 1944, which 
just preceded the passage of the Act. It happens that the allo¬ 
cation for the third quarter of 1944 was greater than for any other 
quarter of 1944 (R. 88,149), and to take it would delay the appli¬ 
cation of sections 203 (b) and 204 beyond the time when these sec- 
sections would come into play under the construction adopted by 
the Administrator. However, since the quarterly use of sugar is 
subject to seasonal fluctuations, we submit that the construction 
adopted by the Administrator is calculated more nearly to affectu- 
ate the purpose of the Act. 

21 In Publisher Industries Inc . v. Anderson, F. Supp. (D. y. 
1946), upon which appellee relied below, the allocation of 
grain for total civilian industrial use had increased over the cor¬ 
responding allocation for 1944. 

■ ■ ." -i 

i 
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present time to Amendment No. 24 to 3d Revised 
Ration Order 3. 

The appellee argued in the court below that sections 
203 (b) and 204 (a) do apply to Amendment 24 be¬ 
cause the amount of sugar allocated to the bulk sweet¬ 
ened condensed milk industry for the first quarter of 
1947 is greater than the amount of sugar allocated 
to that industry during the first quarter of 1944. The 
record, however, contains no evidence of the amount 
of sugar allocated to this industry for the first quarter 
of 1947 and appellee did not submit, and the lower 
court did not make, any finding in this regard. 

In any event this would not be determinative of 
the issues presented here. The terms “war use” and 
“nonwar use” in the Act invariably appear in the 
singular and not the plural form throughout the Act. 
Insofar as the use to which any industrial material 
is put was made relevant, Congress obviously intended 
to divide industrial uses into two, and only two, cate¬ 
gories. Nowhere in the Act or its legislative history 
is there any indication that any further subdivision 
was to be made for the purposes of the Act. 

We submit that any further subdivision would de¬ 
feat the purposes of the Act. The government agen¬ 
cies were given wide discretion under the Second War 
Powers Act to allocate scarce materials among com¬ 
peting industrial uses. If the total sugar supply 
available for civilian industrial use has not expanded 
since 1944, a particular industry can be given an 
allocation larger than it received during 1944 only 
at the expense of some other industry. This may be 
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necessary to serve needs which are deemed more im- ■[: 
portant at a particular time. Needs change, however, | 
and it may be necessary to reduce the allocation of a 
particular industry, which had once been given such I 
an increased allocation, below the 1944 level to meet . j 
more important demands of other industries. To re- j 
quire the administrative agencies to permit new users 
to come into a particular industry which for a par¬ 
ticular quarter has received an allocation higher than 
it received during 1944 might bring about an intoler- 
able situation during the next quarter when its alto- 
cation is reduced below the allocation received in 
1944. We submit that the Congress expected its re¬ 
conversion policies to apply when there was a perma¬ 
nent betterment of the supply situation and not when, j 
for reasons of public need, the allocation of one in¬ 
dustry was temporarily increased at the expense of | 
another. I. 

Neither language nor reason, therefore, warrants | 

. adoption of appellee’s “single industry” argu- j 
ment. 

On the other hand, the construction of the Act j 
which appellant urges here must be taken to have 
been ratified by the Congress subsequent to the en- | 
actment of the Act. The sugar rationing regulations ! 
from the date of their promulgation for most indus-1 
trial uses, have prohibited the entry of new concerns j 
into the field. If the prohibitions of that Act are! 
operative at the present time so far as the sugar! 
rationing system is concerned, or ever have been so 
operative, the entire sugar rationing system is, and! 
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has been, in dear and direct contravention of the Act. 
Congressional committees, however, were frequently 
advised subsequent to the passage of the Act that a 
historical use base for sugar rationing was being em¬ 
ployed and that new users were excluded. 22 These 
committees, in turn, reported that fact to the Con¬ 
gress." Congress was also fully informed of the 
supply situation. 24 Nevertheless, subsequent to the 
passage of the War Mobilization and Reconversion 
Act, Congress twice extended the Second War Powers 
Act for the express purpose, among others, of con¬ 
tinuing the authority to ration sugar. 25 Not one legis¬ 
lator even suggested any inconsistency between the 

i 

sugar rationing regulations then in effect and the 
War Mobilization and Reconversion Act. 

There were no specific legislative statements as to 
the meaning of Sections 203 (b) and 204 (a) of the 

22 Hearings before House Special Committee to Investigate Ex¬ 
ecutive Agencies on H. Res. 88, 79th Cong., 1st Sess., 1945 (Part 
2), pp. 845,867-888-9. Hearing before House Special Committee 
to Investigate Food Shortages on H. Res. 195, 79th Cong., 1st 
sess^ 1945 (Part 2), p. 932. Hearings before Senate Special Com¬ 
mittee to Study and Survey Problems of Small Business Enter¬ 
prises on S. Res. 26,79th Cong., 2d sess., 1945 (Part 94), pp. 10599, 
10600. 

23 H. Rep. 602, 79th Cong., 1st sess., on H. Res. 195, p. 3; H. 
Rept. 842,79th Cong., 1st sess., on EL Res. 195, p. 11. 

24 H. Rep. 602, 79th Cong., 1st sess., on H. Res. 195, p. 203. 
Hearings before Subcommittee No. 4 of the Committee on the 
Judiciary, 79th Cong., 1st sess., on H. Res. 85, 86, 91, 98, H. J. 
Res. 245, p. 10L 

25 H. Rept. 1282,79th Cong., 1st sess. (1945), p. 5; Senate Rept. 
844,79th Cong., 1st sess. (1945), p. 3; PubL Law 270,79th Cong., 
1st sess.; Senate Rept. 1414, 79th Cong., 2d sess. (1946), p. 3; 
Cong. Rec. June 21, 1946, p. 7437, Publ. Law 475, 79th Cong., 
Sid sess. 




Act in this respect made prior to its passage. This ! 
fact makes the legislative consideration of the par¬ 
ticular program involved here after the passage of 
the Act of particular significance. The sole issue 
presented here is whether the executive branch of 
the government has complied with the mandates of the 
legislative arm. In the face of concurrence by the 
Congress in that administrative action we submit that 
the judiciary is bound by the plain and unmistakable 
legislative intention. I 

In light of the language of the statute, its plain and 
unmistakable purposes, the context in which it was 
adopted, the subsequent legislative concurrence in the 
administrative action challenged here and the evi¬ 
dence presented, we submit that the court below erred 
in holding that the prohibitions of Sections 203 (b) 
and 204 (a) were operative against Amendment 24. j 

.i > 

m | 

The rationing of sugar on an historical use basis is not pro¬ 
hibited by the War Mobilization and Reconversion Act 

_ ’ . .... . * » " I 

The court below was of the opinion “That the 
method adopted in Amendment 24 to Third Revised 
Ration Order No. 3 making the quota basis dependent 
'upon the existence of a concern or the functioning 
of a concern in a given field of activity at a givein 
time is in direct contravention of the War Mobiliza¬ 
tion and Reconversion Act and is invalid” (R. 315). 
We submit that this conclusion is an error of law 
for which this court should set aside the judgment. 

It has already been demonstrated that the policies 
set forth in Sections 203 (b) and 204 (a) of the Act 

. • • * • Vv* i :;;. r ; 
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are not now operative so far as the sugar rationing 
program is concerned. Nevertheless, we submit that 
even if they were operative, they do not prohibit 
measurement of the amount of sugar which is to be 
allotted users with historical use experience by refer¬ 
ence to that experience and that is what Amendment 
24 does. 

.We submit that the language of the Act does not 
warrant the conclusion that, even if operative, it 
invalidates Amendment 24. If the Act is operative 
the result properly would be that in accordance with 
Section 204 (a), the restrictions imposed upon the. 
production of bulk sweetened condensed milk could 
not be such as to prevent any small plant capable and 
desirous of participating in such production from so 
participating therein. Clearly, however, appellee has 
not been prevented from participating in the pro¬ 
duction of bulk sweetened condensed milk (R. 34). 
Furthermore, if the Act is operative Section 203 (b) 
would require that the production of bulk sweetened 
condensed milk not be made dependent upon the 
existence of a concern or the functioning of a concern 
in a given field of activity at a given time. 

In our opinion, this provision would require the 
administrative agencies to permit any person desirous* 
of going into the business of producing bulk sweetened 
condensed milk to do so and to allot such persons a 
quantity of sugar which would be fair and equitable 
compared to the quantities allotted all other users, 
regardless of when they went into the business. This 
provision would not, however, in our opinion, require 
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the administrative agencies to discard the historical 
use basis for the users already in business who have j 
historical experience. j 

Appellee is not a new user who has been excluded ] 
from going into the business of producing bulk sweet¬ 
ened condensed milk. It is a user with historical f 
experienced, having gone into business in May 1946 

(R. 116).” j 

In spite of the allegations made in the complaint j 
(R. 7) and the implication in the judgment of the I 
court below (R. 280), the record contains no proof that j 
Amendment 24 operated so as to discriminate against j 
Appellee in favor of its competitors. Nor did the I 
court below make any such finding. On the contrary,! 
the record shows (R. 149) that Appellee received all j 
of the sugar to which it was entitled under Amend¬ 
ment 24 and that Appellee’s allotment was computed 

. i 

on the same basis as the allotments for all other j 

i 

producers of this commodity (R. 149). Neither has 
Appellee alleged nor contended, nor has the court 
found, that Appellee was entitled to an adjustment! 
of its monthly bases because the monthly bases com¬ 
puted under Amendment 24 produced a manifestly 
inequitable result and that, therefore, Appellants 
abused the discretion vested in them by failing to 

grant an adjustment. ~ j • 

. 

* Appellants admit that Amendment 24 does prohibit the en¬ 
trance into the bulk sweetened condensed milk industry of per¬ 
sons who did not use sugar for bulk sweetened condensed milk 
prior to August 26, 1946, and that such a restriction would be 
improper if the Act is held to be operative at the present time 
with regard to Amendment 24. However, that restriction is not 
at issue in this case because Appellee did use sugar prior to 
August 26, 1946. j 
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Basically, therefore, the court below held that be¬ 
cause the Act was operative with regard to Amend¬ 
ment 24, Sections 203 (b) and 204 (a) prohibited the 
historical use method for allocating sugar to any 
industrial user, whether he was a new user with con¬ 
sequently no historical experience, or a user, such as 
appellee, with such experience. 27 

* 

It is our position that not only is this construction 
of the Act unwarranted by its language, but if upheld 
it might, in practical effect, well mean the end of the 
sugar rationing program. 

‘ i: 27 It is difficult to see how the finding of the court below that 
appellee suffered irreparable injury and damage can be sustained. 
The court’s finding is apparently based on the notion that be¬ 
cause different producers might have had different experiences 
with regard to use during the base period, varying quantities of 
sugar are therefore allocated to thein and the appellee may be 
suffering thereby. If, therefore, a different method of rationing 
were .adopted, which did not contravene the provisions of the 
Act, as construed by the court below, the court apparently thought 
appellee might receive a larger allotment of sugar than he now 
receives. There is nothing in the record to support this 
assumption. 

The loss of money suffered by appellee as a result of its dumping 
of milk is due to the fact that appellee purchased more milk than 
it knew it could process with the sugar allotments it would receive 
(BL 132,134). Since the industry was notified of the impending 
abandonment of the provisional allowance basis on August 27,1946 
(R. 118), and since Amendment 24 became effective beginning 
November 1,1946, there was sufficient time for a prudent business¬ 
man to adjust his milk purchasing program to his anticipated 
sugar receipts (R. 132,133). Appellee’s basic complaint is against 
the unpleasant fact of the sugar shortage and the administrative 
determination that it was necessary in the public interest to reduce 
the amount of sugar allocated to the bulk sweetened condensed 
milk industry. That determination, however, appellee conceded 
below is not at issue in this proceeding. 



Both the language and the legislative history of 
Section 203 (b) show that the Congress in adopting 
it was not concerned with the method to be used ini 
determining the amount of any materials to be, 
allotted to particular users. Rather, the Congres¬ 
sional intention was to assure that no persons \&uld 
be excluded from participation in the “expansion] 
resumption, or initiation of production for nonwar 
use” whenever the “materials, components, facilities^ 
or labor” should become available for such production: 
Section 203 (b) clearly carried out that intent. Thus 
the phrase in Section 203 (b) that “Such produc¬ 
tion * * * shall not be made dependent upon the 
existence of a concern * * * at a given time” 
would mean as applied to the bulk sweetened con¬ 
densed milk industry that a corporation could not be 
excluded from receiving an allocation of sugar because 
it was not in existence, as a corporate entity, prior 
to August 26, 1946. The phrase “Such production 
shall not be made dependent upon * * * the func¬ 
tioning of a concern in a given field of activity at a 
given time” would mean that a corporation which 
was in existence, as a corporate entity prior to August 
26, 1946, could not be excluded from receiving an 
allocation of sugar because it was not in the business 
of producing bulk sweetened condensed milk pribr 
to August 26, 1946. ; 

That this was the intention behind these provisions 
is aptly demonstrated by the legislative history. For 
example, Section 203 (b) as originally offered by the 
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Senate Military Affairs Committee, in charge of the 
bill, provided that: ' 

Permission to produce any item or group of 
items for nonwar use shall not be restricted to 
plants previously engaged in the production of 
• such items or group of items and shall not be 
withheld from any plant for the reason that any 
other plant is occupied with war contracts and 
cannot, therefore produce such item or group 
of items for nonwar use at that time. 28 

Thereafter Senator George offered an amendment 
which was a substitute for the entire bill. That sub- 
stitute contained the language finally enacted into law. 
During the debates the proponent of the original 
measure, Senator Murray, significantly found no sub¬ 
stantive differences between his proposal and the 
George bill in this regard. 22 

Moreover, a careful search of the legislative history 
reveals not even a suggestion to indicate that Con¬ 
gress intended Section 203 (b) to be a directive with 
respect to the methods to be used in determining the 
amounts of materials to be allotted. 

This Congressional failure to express any intention 
to outlaw the historical use method of allocation is 
particularly significant in light of the widespread use 
of this method by the various administrative agencies 
charged with the responsibility of carrying out the 
authority delegated by the Second War Powers Act. 
If Section 203 (b) of the Act had been intended to 

28 Senate bill 2061,78th Cong., 2d Sess., 202 (b). 

29 Cong. Bee., August 10,1944, pp. 6913 and 6933; H. Kept. No. 
1798,78th Cong., 2d Sess. (1944), p. 14; also see p. 8. 
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prohibit employment of the historical use basis to 
measure the amount of the allocations to individual I 

■ • , • , .1, 

users, it was of far reaching importance. Numerous ! 
allocation orders in effect at the time of the passage j 
of the bill and applicable to production for nonwar j 
use were based in large part, or entirely on historical j 

B18 ineonceivable *■* 001181688 would f 

30 The War Production Board had numerous orders making use 
of the historical method of allocating materials in effect 'when 
the War Mobilization and Reconversion Act was passed, and its 
successor, the Civilian Production Administration, still has the 
following orders in effect which use the historical method. 

(1) M-JfS — Tin, as amended July 6,1946, 11F. R. 7624; Sched¬ 
ule III, as amended October 26,1946,11 F. R. 12614. 

Manufacturers who are permitted to use tin are limited in each) 
quarter to 110 percent of the amount of pig iron used by them ini 
the second quarter of 1946 except for one product. (See paragraph 
(f) (1).) A base period quota is also established for users of 
secondary tin. (See paragraph (f) (2).) The order contains 
provisions for adjustment of established quotas by appeal and for 
assignment of quotas to persons who did not use tin in the base 
period. (See paragraphs (f) (3) and (m) of the order as 
amended July 5, 1946, and paragraph (c) of Schedule HI as 
amended October 25,1946.) 

(2) M-84—Manila (Abaca) and Agave Fiber and Cordage, as 

amended January 16,1947,12 F. R. 367. I 

Manila and agave fibers imported by the RFC are allocated to 
manufacturers of rope and other products on the basis of sales in 
a previous period. Processing quotas are also established. The 
order provides for the adjustment of established quotas by appeal 
and for the assignment of quotas to persons who were not in busi¬ 
ness during the base period. (Seeparagraph (e) (2), (f) (2),add 

( 1)0 j 

On the date the War Mobilization and Reconversion Act was 
passed the Department of Agriculture had in effect 44 orders malt¬ 
ing use of the historical method of which the following are still 
in effect. 

(1) War Food Order No. 7.—Sugar, January 15,1943, 8 F. R. 
905. ' f • 



enacted a statute wiping out many of the allocation 
orders then in effect, and outlawing the basis of allo¬ 
cations theretofore considered reasonable and workable 
by the agencies concerned without mention of its in¬ 
tention, without consideration of the possible results 
in dislocating the allocation system, and without any 
comment upon the standards which were to be sub¬ 
stituted in the place of the one eliminated. This very 
lack of specific legislative history is the strongest kind 

Paragraph (b) (2) of the order provides that allotments shall 
be established for refiners to purchase, import, or accept delivery 
of raw sugar. Allotments are made in specific tonnages to spe¬ 
cific importers on a historical basis by various orders issued from 
time to time. 

(2) War Food Order No. 51.—Edible molasses, April 24,1943, 

8 F. R. 5430. 

Paragraph (b) limits current usage to a specific percentage of 
base period usage. 

(3) War Food Order No. 63.—Food imports, November 8,1944, 

9 F. R. 13280. 

This order forbids the importation of a long list of articles 
except pursuant to authorizations issued by the Secretary of Agri¬ 
culture. Paragraph (e) (3) provides that in the issuance of au¬ 
thorizations, the Director “shall allocate the authorizations 
granted by him on a fair and equitable basis among different 
groups of applicants and among applicants within the same 
group.” Administratively, a history of participation in the im¬ 
portation of a commodity has been considered as one of the factors 
determining a “fair and equitable basis.” 

(4) War Food Order No. 66.—Malted grains and syrup, July 
26,1943,8 F. R. 10480. 

Paragraph (b) established quotas for current utilization as a 
specific percentage of base period operation. These percentages 
have varied from time to time. 

The Office of Price Administration had 4 orders making use of 
the historical method of rationing materials in effect at the time 
the War Mobilization and Reconversion Act was passed, of which 
Third Revised Ration Order 3 is still in effect. 






of indication that Congress did not intend the result 
which the court below found had been accomplished. 

. Upon the basis of their administrative experience, 
the administrative agencies generally realised that 
historical factors provided a necessary element of fair 
allocation in many cases. If the historical base could 
not be used, allocations could be made only by using 
such factors as production capacity, current product 
tion, value of property, number of employees, capitals 
ization, or other like factors. In many cases, usd 
only of these factors and disregard of historical factors 
would produce obviously inequitable results. For 
example, production capacity might appear to repre- 

• i 

sent a fair criterion but in a large number of cases 

_ 1 

it would not. We might assume the case of two 

producers, one of which had a small and efficient plant 
which normally operated at capacity, with high pro¬ 
ductivity per employee and per dollar of investment* 
and the other of which had a plant twice as large, 
used many more employees, but operated so in¬ 
efficiently and encountered such difficulties in markets 
ing its product, that in the base period it was able 
to produce and sell only the same amount as its 
smaller competitor. According to the production 
capacity criterion, the large and inefficient producer 
would be entitled tp twice the allocation of the small) 
and efficient one even though, under normal uncon¬ 
trolled market conditions, their production had been 
the same in the base period. Such an allocation basis 
would penalize the small as against the large, and) 
the efficient as against the inefficient. It would be 

j. 
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neither fair nor economically sound. We submit that 
it should not be presumed that Congress intended to 
deprive the administrative agencies concerned of the 
discretion necessary to avoid such an unreasonable 
result. 

It should be observed that the historical base pro¬ 
vides a standard which can be applied with a degree 
of general uniformity not possible with other methods. 
It automatically gives due consideration to all the 
other standards mentioned above. Obviously what a 

t . 

plant was able to produce in a past period was gov¬ 
erned by facilities owned, public demand for its 
product, number of employees, efficiency of manage¬ 
ment and all the other factors which in some measure 

/ 

determine its customary method and rate of operation 
under free market conditions. 

This court is well aware that the necessity for allo¬ 
cation of materials never arises except with respect 
to materials that are in short supply. If the past 
rate of operations of existing plants cannot be taken 
into consideration the whole purpose of fair alloca¬ 
tion may be defeated. . For example, there are many 
industries which require a negligible capital invest¬ 
ment. The capacity of many companies can be ex¬ 
panded almost without limit. It may be increased 
by the installation of additional machines or perhaps 
merely by increasing the number of employees or the 
number of work shifts. With capacity thus so easily 
expanded and with the short supply of'materials re¬ 
maining comparatively unchanged, an allocation which 
ignored past rate of operation and attempted to give 
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effect to all such expansions would inevitably mean 
that more and more companies would get less and 
less until none of them could operate economically. 

Furthermore, there is serious doubt whether any 
effective substitute ration system can be devised at 
this late stage to displace the historical use method 
for users with historical experience. There are well 
over 100,000 firms in the United States using sugar 

V - ' ■ -I 

in industrial operations. To require each of them to 
submit information and compute new allocations ac¬ 
cordingly would impose a new and well-nigh impos¬ 
sible administrative burden at a time when the pros¬ 
pect is termination of all economic controls in the | 

■ 

not too distant future. 

We submit that full effect is given to Section 203 
(b) of the Act only if its scope is confined to its stated 
purpose. It directs that the right to produce for 
nonwar use is not to be denied because a particular•" | 

• ■ _ ■ i 

firm did not exist or was not in a particular business 
in some historical period. Only thus could Congress j 
be sure that plants and manpower which had been 
engaged in war production would not be barred from 
economic use in a peacetime economy. The right to 
participation in nonwar production having been estab¬ 
lished, however, we submit that Congress left it to the 
sound discretion of the agencies concerned to make a 
reasonable allocation among the claimants in the light 
of all relevant factors, including historical facts. So 
long as no one is barred from participating in pro¬ 
duction for nonwar use and newcomers are permitted 
to participate on a reasonable basis, there is no war- 
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rant for construing the Act as prohibiting the em¬ 
ployment of the historical use basis for those pro¬ 
ducers who have historical experience. 

In the light of the plain language of the Act, its 
legislative history and the circumstances surrounding 
its passage we submit that the court below was in 
error in its construction and application of the Act. 

The gravity of the error below is magnified by its 
inevitable effect. Though limited by its terms to 
Amendment 24 to Revised Ration Order 3, the real 
effect of the decision is much broader. The erroneous 
construction of the Act as prohibiting the employment 
of the historical use basis in allocating materials under 
any circumstances raises a serious question as to the 
validity of every single outstanding sugar ration order 
including those using the so-called “provisional al¬ 
lowance basis.” That this is true is demonstrated by 
the fact that even under the provisional allowance 
basis the amount of sugar allowed per unit of product 
is determined by reference to the particular proces¬ 
sor’s experience during a base period. 

Moreover, at least two orders of the Civilian Pro¬ 
duction Administration wiU be invalidated if Section 
203 (b) is construed to outlaw the historical use 
method of allocating materials. These orders are 
M-43, concerning tin and M-48, concerning manila 
and agave fiber.* 1 

In view of the foregoing, we submit that this court 
should hold that Sections 203 (b) and 204 (a) of the 
War Mobilization and Reconversion Act properly con- 

* These orders are briefly summarized in footnote 30, pp. 41,42 
supra. 
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strued do not prohibit the employment of the his- j 
torieal use basis of allocating sugar to users with j 
historical use experience, even when there has been | 
an expansion, resumption, or initiation of production i 
for nonwar use and therefore should reverse the judg- i 
ment entered below. I 

' . . i 

IV ! 

• • ■ | 

The District Court had no jurisdiction to review administra¬ 
tive action taken pursuant to authority delegated by the I 
Second War Powers Act I 


The sugar allocated to industrial users, including j 
the bulk sweetened condensed milk industry and the 
appellee in this proceeding, is allocated pursuant to 

authority delegated under the Second War Powers j 

* 

Act. Nowhere in that statute is there any provision! 
for judicial review of administrative action such as 
regulations, orders, or other actions relating to alloca-1 
tions, priorities or rationing issued or taken by the ! 


President or any administrative agency to which the [ 
President’s powers might be delegated. Moreover,! 
there is in the legislative history of that Act, as will 
be demonstrated, * clear and convincing evidence that ' 
the Congress, in omitting provisions for such review,! 
did not intend that such judicial review should be 



granted. In the light of this intention, we submit 

* • * * ■ ... 1 . 

that a court should not imply the availability of 
judicial review from statutory silence. Appellants 
submit, therefore, that the court below was in error 


in finding that it had jurisdiction over the subject: 


matter of this action. 

i 
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The problem of judicial review of priorities and al¬ 
locations, regulations, and orders was the subject of 
Congressional inquiry in 1944 when extension of the 
Second War Powers Act was approved with an 
amendment authorizing judicial review only for sus¬ 
pension orders.* 2 

Before reporting the bill containing this limited 
amendment, however, the House Committee on the 
Judiciary considered, in November 1944, the following 
broad proposed amendment to the Act. 

That the district courts of the United States 
will be given exclusive jurisdiction to enjoin or 
set aside in whole or in part, any order sus¬ 
pending any priority or allocation or denying 
any stay of any suspension that may have been 
issued or failure or refusal to grant allocation.™ 
[Italics supplied.] 

Testimony before the Committee pictured the diffi¬ 
culties which would inevitably result from any such 
review of any orders or regulations other than suspen- 

22 “Suspension orders” are orders denying future allocations or 
priorities to individuals who fail to or refuse to comply with ap¬ 
plicable regulations or orders. Congress had previously amended 
the Emergency Price Control Act in June 1944 to provide that 
such orders issued in connection with the rationing program ad¬ 
ministered by the Office of Price Administration should be sub¬ 
ject to judicial review. Section 205 (g) of the Emergency Price 
Control Act of 1942 as amended, 58 Stat. 640,50 U. S. C. 925 (g). 
Because a “suspension order” directed against an individual is 
penal in nature the government even prior to the 1944 amend¬ 
ments to the Second War Powers and Emergency Price Control 
Acts, in order to prevent any constitutional doubts from arising, 
took the position that it would not object to judicial review of such 
individual suspension orders. See L. P. Steuert Co. v. Bowies, 
322 U. S. 398 (1944). 

33 Hearings before the Committee on the Judiciary, House of 
Bep. on H. R. 4993, Serial No. 20,1944, p. 83. 
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sion orders. It was emphasized, for example, that the j 
courts were in no position to reach a proper judgment j 
with respect to the necessity for allocations as between [ 
different users since full knowledge and information \, 
with respect to the war production program was to be j 
found only in the administrative agencies entrusted 
with the task of supervising production and distribut- 
, ing commodities; 34 that the supply situation was con- j 
stantly changing and that if judicial review were 
provided it would be necessary to obtain frequent j 
amendment of district court orders as these changes j 
occurred; 38 and that the administrative procedures! 
established for the determination of allocations and! 
priorities provided ample protection against charges j 
of unfairness and arbitrariness. 38 

The sponsors of the proposed amendment urged in 
its defense that it was designed only to afford judicial! 
review in cases where there was discrimination in thej 
allocation of goods available for civilian use. 37 Recog- j 
nizing the weight of the evidence presented against 
judicial review for every allocation, they suggested an! 
alternative amendment which would provide for review) 
only where there was an “arbitrary or capricious 
failure or refusal to grant allocation of surpluses 
available for the use of civilans.” 38 > I 

34 See testimony of Lawrence M. Lombard, Asst. GenL Counsel, 
WPB, Op. cit. footnote 33, pp. 90-98. . .j 

* See testimony of J. A. Krug, Chairman, WPB, Op. cit. foot¬ 
note 33, p. 104. 

" Ibid. pp. 99-100. 

w Op. cit footnote 33, p. 78. : 

* Op. cit. footnote 33, pp. 89,108. 
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But even the proposal so limited was rejected by 
the Congress, and the bill as finally passed provided 
for judicial review of suspension orders only. That 
no change was intended in the rule applicable to other 
priorities and allocations regulations and orders is 
demonstrated by the Senate Committee’s report which 
stated: * ’ 


The Amendment applies only to 4 4 suspension 
orders” which are orders withholding or with¬ 
drawing priorities or allocations because of 
violations of the regulations or orders of the 
agency issuing the suspension order. It is not 
intended .to and does not apply to allocations 
or priorities orders or decisions made by the 
agency nor to cases where such allocations or 
priorities must be modified or revoked because 
of changing supply conditions or changes in 
war or essential civilian needs.** [Italics sup¬ 
plied.] 

The rejection by the House Committee of at least 
two proposals to provide judicial review of action 
taken pursuant to the Second War Powers Act and 
the strong language found in the Senate Committee’s 
report is clear and convincing evidence that Congress 
has seen fit to withhold judicial review of regulations 
of the type involved in the instant proceeding.. And 
except where the constitution requires it, judicial re¬ 
view of administrative action may be granted or 
withheld as Congress chooses. 40 Estep v. U. S. f 


* Senate Report No. 1301, 78th Cong., 2d Sess., p. 2. 

- The present case is clearly distinguishable from those cases 
holding that a public officer may be restrained from performing 
illegal acts or may, by an action in the nature of mandamus, be 
compelled to withdraw the illegal act and substitute a legal action. 


TJ. 66 S. Ot. 423 (1546)- Apparently the Con- I 
gress was satisfied that ample safeguards against 
arbitrary exercise of the allocation powers would be ! 
afforded by procedures within the administrative j 
agencies themselves and by the general supervision j 
over administrative action exercised by the President 
and the Congress. Thus, the Congress recognized [ 
that the exercise of allocation powers did not concern 
matters of private right which are within the purview j 
of the courts. Rather, the exercise of the allocation j 
powers concerns itself with matters which are best | 
served by providing administrative discretion free j ' 
from judicial control. 

The War Mobilization and Reconversion Act does ! 
not compel any different conclusion as to the avail- j 
ability of judicial review in this case. That Act, j 

\ - j 

which does no more than to define more precisely the 
public interest by specifying additional standards for | 
the exercise of the allocation power, is entirely silent 
with respect to judicial review. Moreover, there is j 
not even the slightest suggestion in the legislative j 
history of the War Mobilization and Reconversion! 
Act that Congress contemplated judicial review of ! 

These cases are applicable only where the statute involved requires j 
the taking of action ministerial in nature. In the present case the | 
statutes involved conferred upon the administrative agencies juris- : 
diction to ascertain the necessities for allocations, for determining j 
the manner in which the authority will be exercised, and for car- j 
rying out the program. Where such broad discretion is vested in [ 
a public officer, there is no ground for judicial interference with j 
that discretion even where there may have been an error of law in j 
exercising those functions. Adams v. Nagle, 303 U. S. 532 (1938). | 

See also, Martin v. Mott , 12 "Wheat. 19 (1827); TJ. S. v. Bush <6 Co^ 

310U.S.371 (1940). ' 
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administrative action taken in the light of the stand¬ 
ards set forth therein. 

Especially pertinent to the contention that judicial 
review is not applicable here is the fact that the 
Reconversion Act was enacted by the Congress on- 
October 4, 1944 just prior to the consideration of the 
amendments to the Second War Powers Act discussed 
above. The hearings before the. House Committee on 

i 

the latter measure are replete with indications that 

i • . 

it was the reconversion situation with which the 
committee was concerned in proposing judicial review. 
Congressman Walter, for example, defended the pro¬ 
posed judicial review as follows : 41 

Mr. Walter. There has been no disposition 
on the part of anyone to change the law so as 
to permit a review of the allocation of strategic 
materials for war purposes. The amendment 
deals with the surpluses over and above those 
needed for war purposes. • 

'Earlier in the hearings, the following discussion 
occurred between Congressmen Jennings and Walter 
and Mr. Staples of the WPB: . 

Mr. Jekntngs., Let us take this case: Here 

. . • 

are two reputable concerns, business concerns, 
both of them in business before 1940, and both 
of them wanting to hold the good will of their 
trade, and to serve the trade if they are called 
upon by it; and one of them is given 100 shot¬ 
guns and the other gets none, both of them are 
in the same town, serve the same territory, and 
are competing for the same business. What do 


41 Op. cit. footnote 33, p. 90.. 
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you think about fellows of that kind coming 
into court and asking for a square deal? Why j 
should not one ask for 30 shotguns instead of j 
giving them all to his competitor ? 

Or suppose, there is a dairy delivering dairy | 
products, including milk, over a certain route, j 
and he gets no gasoline and his competitor gets | 
all he wants. Do you not think he ought to j 
have a remedy, to go into court rather than | 
stand by and see his business destroyed? 

Mr. Staples. Well, certainly in times of peace 
there would be no shortage of materials to be j 
dealt with, and of course I agree with you that !• 
any such action would be discriminatory. 

Mr. Walter. What about the situation when I 
the war is going on? 

Mr. Staples. Because the materials from! 
which shotguns are made are going to the j 
military. - ■ * j 

Mr. Walter. But why should one party get i 
all of the excess material and his competitor ! 
get none? . j 

And again i* 2 


The Ch airmail Let us follow this through a 
little further. You say that it is not possible.! 
I would like to get your idea on this: Why is it j 
necessary, if you have allocated to war activity! 
all the materials necessary to meet the war 
needs, as to the excess materials, why should not; 
a business concern or private .individual not; 
have a right, or some resort to the court to try 
the question as to dividing up the excess among 
themselves? Do you get what I mean? 

Mr. Staples. Yes. 


® Op. cit. footnote 33, p. 80. 
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The Gbaibman. We hare had cases men¬ 
tioned here like the one Mr. Walter has re¬ 
ferred to, where one concern was making toys 
which it sold to a chain store, and in making 
the toys it needed a little chain in order to 
complete the toy, and it was denied the ma¬ 
terial necessary to make that chain, and yet it 
is in competition with another concern which 
was permitted to get the material, and was 
enabled to take business away from the chain 
stores which the first concern had enjoyed. 

< - It is clear from these and other comments made 
during these hearings, that the Congress was con¬ 
cerned that there should be no discrimination in the 
allocation of surpluses for civilian production and 
nonwar use. And it is equally clear that the Con¬ 
gress, despite its concern, nevertheless refused to pro¬ 
vide for judicial review of administrative action taken 
to allocate materials for such production. Since the 
War Mobilization and Reconversion Act had just 
been passed establishing the policies for dealing with 
such surplus production, it can only be concluded that 
the Congress felt that judicial review was inappro¬ 
priate under that Act as under the Second War 
Powers Act. 

Moreover, specific sections of the War Mobilization 
Act confirm the congressional intention that the 
policies established therein should not be policed by’ 
the courts. For example, Section 101 (c) (8) pro¬ 
vides that Director of War Mobilization and Recon¬ 
version shall: 

(8) submit reports to the President, the Sen¬ 
ate, and the House of Representatives on the 
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1st days of January, April, July, and October, 

. on the activities undertaken or contemplated by 
him under this Act. Such reports shall sum¬ 
marize and appraise the activities of the various 
executive agencies in the field of demobiliza- j 
tion and post-war adjustment, and may include 
such legislative proposals as he may deem 
necessary or desirable. ! 

In addition, Section 205 provides: | 

Sec. 205. The Attorney General is directed 
to make surveys for the purpose of determin- j 
ing any factors which may tend to eliminate 
competition, create or strengthen monopolies, 
injure small business, or otherwise promote un- 
, due concentration of economic power in the j 
course of war mobilization and during the j 
period of transition from war to peace and j 
thereafter. The Attorney General shall sub- j 
mit to the Congress within ninety days after j 
the approval of this Act, and at sueh times j- 
thereafter as he deems desirable, reports set- j 
ting forth the results of such surveys and in- j 
eluding recommendations for such legislation j 
as he may deem necessary or desirable. j 

Appellee gains nothing by contending,. as was done j 
below, that it is here concerned only with ah unlaw- ! 
ful exercise of authority and not with a failure or 
refusal to grant allocations. A discriminatory or 
arbitrary refusal to allocate materials might be con- I 
sidered to be unlawful yet it is clear that the Congress 
did not intend such unlawful action to be reviewed, j 
We submit, therefore, that appellee cannot properly I 
distinguish types of unlawfulness which might serve , 
as a basis for judicial review. i \ 
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CONCLUSION 

For Hie foregoing reasons we submit that the judg¬ 
ment should be set aside and the cause remanded with 
directions to dismiss the complaint. 

Respectfully submitted. 

' Carl A. Auerbach, 
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